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1. Message from the Commissioner

I am pleased to report that 2012-13 has been a busy and productive year for the Equal Opportunity Commission (“the Commission”).  We have welcomed the opportunity to contribute to several major projects and initiatives over the last financial year. One such initiative was the establishment of the Flexible Workplace Futures Project, part of the Change@SouthAustralia Public Sector Renewal Program.  The project aims to raise awareness of the benefits of flexible work for business outcomes.  The Commission formed a working group of government agencies to develop and implement the initiative.  

In 2012-13, the Commission has continued to support the National Anti-Racism Strategy developed by the Australian Human Rights Commission. The Commission has been working to build local support for the campaign ‘RACISM. IT STOPS WITH ME’.
A partnership with the University of South Australia to deliver the Football United Program was implemented during the year.  Football United aims to foster social inclusion through sport (soccer) programs for youth at risk. 
In this financial year the number of complaints received by the Commission returned to a level more consistent with previous years.  
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Anne Gale, Commissioner for Equal Opportunity

This is after experiencing a peak in complaints in 2011-12.  

The most common complaints this year were based on the grounds of disability and racial discrimination in employment. This marks a change from last year when sexual harassment was the second most common ground for complaints.  Historically, race complaints have been the second highest area of complaint.  

After my first year as Commissioner, I recognise the quality services provided by the staff at the Commission and the extremely high levels of client satisfaction, from both complainants and respondents.  I thank the team of highly skilled staff for their continued enthusiasm and commitment to achieving high service standards.

2. 

Highlights

2.1
The Commissioner and the community
2.2
20 Years:  20 Stories
2.3
Racism. It Stops With Me Strategy.
2.4 
Football United
2.5 
Age matters project
2.6  
Flexible workplace futures
2.7  
Chiefs for Gender Equity

2.8  
Strengthening our Community Engagement


2.9  
Building Partnerships
2.1. The Commissioner and the community

The Commission engages with the community through various forums and events.  The Commissioner and staff continue to meet with non-government and government agencies in order to increase its profile and to build better partnerships and identify opportunities for joint work.

Some of the events in which the Commissioner has participated this year include:

· Great Debate at the State Volunteers Congress;
· State Aboriginal Women’s Gathering;
· Don Dunstan Foundation Human Rights Oration;
· Appointed to the Ministerial Advisory Board on Ageing;
· Panel member of the economic Security4Women Incorporated forum;
· SA Volunteer Congress debate - Older volunteers:  unsung heroes or whingeing martyrs?;
· FutureSA forum - Leadership Innovation - Equal Opportunity in the Workplace;
· Football United 2013 program launch;
· Working Women’s Centre AGM;
· Disability Discrimination Act 1992 twenty year anniversary public event;
· UN Women Australia discussion panel - UN entity for gender equality & empowerment of women;
· Access all ages - older workers and Commonwealth laws;
· UNWomen Australia’s Adelaide Chapter panel discussion - Women’s Economic Empowerment;
· Transformational Human Resources Conference; and
· Older Women Matter: Harnessing the Talents of Australia's Older Female Workforce.
Submissions and reports made to various organisations this year include:

· Report to Australian Council of Human Rights Agencies;
· Australian Government Department of Education, Employment & Workplace Relations - Improving the employment participation of people with disability in Australia;
· Senate Legal and Constitutional Affairs Committee - Submission re Sex Discrimination Amendment (Sexual Orientation, Gender Identity and Intersex) Bill 2013;
· Department of Infrastructure & Transport - Submission to 2012 review of the Disability Standards for Accessible Public Transport 2002 (Transport Standards); and
· Senate Legal and Constitutional Affairs Committee - Inquiry into the Migration Amendment (Unauthorised Maritime Arrivals and Other Measures) Bill 2012.

Case Study - Unfair treatment at work 

(Alleged discrimination - disability)
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Helen lodged a complaint with the Commission as she felt that she had been treated unfairly at work to the point where her working environment was unbearable and hostile.  She advised that the mistreatment had been occurring for the past 12 months.

Helen had suffered from a major illness which resulted in the need for her to undertake chemotherapy for several months.  Following the conclusion of her treatment, Helen felt that, despite working long hours, she was faced with an overbearing amount of demands and unrealistic expectations from her Manager.

A conciliation conference was held, and the parties reached a confidential settlement agreement, which included a monetary compensation payment being made to Helen.

2.2. 20 YEARS:  20 STORIES
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On Wednesday, 10 April 2013, the South Australian Commissioner for Equal Opportunity, together with the Disability Discrimination Commissioner, Graeme Innes, held a public event to celebrate the 20th anniversary of the Disability Discrimination Act 1992 (SA).
The event included the screening of four inspiring Australian stories (including three from South Australia) from the Twenty Years: Twenty Stories suite of films produced by the Australian Human Rights Commission:
“Access for all” - featured Maurice Corcoran, who has been instrumental in massive infrastructure changes in accessible transport.

“Hot Tutti” - featured ‘Hot Tutti’, a group of singers each of whom has a disability, and who now are engaged for dozens of paid gigs a year.

“A call for support” - featured Keith and Patricia Sutton who have two sons with schizophrenia.  They invite viewers into their daily life, revealing the emotional and practical difficulties in receiving and providing support.
“Presumed guilty” - featured Marion Noble, who lives the life of a guilty man.  He was accused of sex crimes, and despite no trial and no conviction, spent 10 years behind bars.  Marlon was released in 2012, but he is on strict conditions and is under permanent watch.  Marlon, who has an intellectual disability, is free from jail, but not a free man.

Over 200 attendees watched the four short films which illustrated the impact of the Disability Discrimination Act 1992 on Australian society.  
A panel discussion was held following the screening and the audience were entertained by two outstanding performances by singing group Hot Tutti.
[image: image3.jpg]



L to R - Hon Tony Piccolo, Minister for Disabilities, Anne Gale , Commissioner for Equal Opportunity and Graeme Innes, Disability Discrimination Commissioner at the 20 Years:  20 Stories event.

Case Study - English as a second language (Alleged discrimination - disability and race)

Hernandez worked for a large manufacturing company for over 10 years, but had been facing ongoing issues due to the fact that English was his second language.  

In his complaint to the Commission, Hernandez, who was restricted to light duties, alleged that his supervisor and the next in line manager were forcing him to do things outside his medical restrictions.  

He alleged that if he complained about it, they would tell him to show them where it stated on his medical report that he was unable to carry out the particular work.  Due to his limited command of the English language, Hernandez was unable to comply with their request.

Hernandez had recently been disciplined for unsafe work practices, which he claimed were designed by the company as a means of getting rid of him.

A conciliation conference was held and it was agreed that:

· Hernandez would have his current medical restrictions and duties reviewed by an occupational therapist;

· an interpreter would be used when company representatives were speaking to Hernandez about suitable duties or disciplinary matters; and

· the company would provide Hernandez with written information in regard to any changes in work practices and procedures.  He was to be given 24 hours to read and understand the written information and then demonstrate his understanding of what was required of him.

2.3. Anti-Racism Strategy
The National Anti-Racism Strategy was launched on 24 August 2012, by the Australian Human Rights Commission.  The aim of the strategy is to promote a clear understanding in the Australian community of what racism is and how it can be prevented and reduced.
The Commission has been working locally to implement the National Anti-Racism Strategy and has pledged support of the ‘RACISM.  IT STOPS WITH ME’ campaign.

The Commissioner has been meeting with key stakeholders and peak bodies to discuss the campaign and will continue working to build local support for the campaign.
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Case Study - Gym membership

(Alleged discrimination - chosen gender)

A gentleman, who had recently been diagnosed with gender identity disorder, approached a women’s only gym to see if he could become a member once he had transitioned.

He was told that the gym’s policy was that transgendered people could not become members, so he telephoned the Commission for advice.  

Chosen gender discrimination is treating people unfairly because they identify as a member of the opposite sex by taking on characteristics of the opposite sex or by living as a member of the opposite sex.  This includes transgender people and people with intersex conditions who choose to live their life as a member of one or other sex. 

It is unlawful to discriminate against people because of their chosen gender in eight areas including providing goods and services in clubs and associations.  However, clubs for people of a particular age, sex, sexuality, chosen gender, race, ethnic group or disability, are allowed.
Should the caller, following transition, choose to become a member of a women’s only gym and the application for membership is refused, a complaint could be lodged with the Commission on the grounds of chosen gender. 

2.4. Football United
In support of the Anti-Racism campaign, the Commission entered into a partnership with the Football United program delivered by the University of South Australia. 

The winter season commenced on 22 May 2013, with the opening game held at Windsor Gardens Vocational College.

The Commissioner made a short speech and had the honour of kicking the first goal, a tradition at the Football United season launches.
Football United aims to foster social inclusion through football (soccer) programs for youth at risk, particularly in areas with high proportions of refugees, people from culturally and linguistically diverse backgrounds, low socioeconomic status and indigenous children, youth and families. The program offers opportunities for young people to come together and play football for free, and also provides mentorship and coaching from staff, many of whom are also new arrivals.

The Commission has developed a short workshop that is being delivered through the program to raise awareness of rights and equal opportunity among the participants. The workshop, which is aimed at primary school children,  aims to teach children about treating each other with respect and to embrace, rather than to discriminate against, each other’s differences both on and off the field. 

The program has applied for extra funding from Department of Immigration and Citizenship under its Diversity and Social Cohesion Program (DSCP). If successful, the Commission will continue to support the program through its delivery of workshops, and through its involvement on the project’s Steering Committee.


Case Study - Credit card application 

(Alleged discrimination - age and sex)

Amy applied for a credit card with a financial institution and was refused.  She knew of men who had been granted credit cards despite them not being in particularly good financial situations. She felt that she had been discriminated against due to her age and sex.
Amy lodged an online complaint with the Commission and a conciliation conference was held.  After the conference the matter settled with the financial institution agreeing to credit Amy with a mutually agreeable number of frequent flyer points.  It also gave an undertaking to remind employees of their obligations under the Equal Opportunity Act 1984 (SA).
Amy secured a credit card through another provider.
2.5. Age matters project
The Age matters project is a joint project between the Commission and SafeWork SA.  The project addresses the under-utilisation and discrimination that mature age workers experience in recruitment and employment in the South Australian workforce.  Some of the issues being faced by mature age workers include age-based bullying, lack of access to promotion and training, lack of access to flexible work arrangements and being pushed towards retirement.
Phase 2 of the project, undertaken during the 2012-13 financial year, built on the work undertaken during the previous year.  A number of the resources that were developed have now been distributed.

For example, the Age Matters e-Course, a free resource which is available to 
anyone through the Commission’s website, went live in October 2012.  The e-Course is aimed at managers and supervisors and is designed to assist them in understanding age discrimination in the workplace.  The  course has been widely promoted, including through the distribution of a postcard at relevant events 
Face-to-face training sessions, delivered by Commission staff, are in development and will be included on the Commission’s training calendar in the coming months.  The Commission has also assisted SafeWork SA on the development of a regional engagement strategy.
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Case study - Compassionate transfer

(Alleged discrimination - caring responsibilities)

Alan lodged a complaint with the Commission as he believed he had been discriminated against due to his caring responsibilities.

Alan, who worked in a regional area, had applied to his employer to be granted a compassionate transfer back to the metropolitan area to support an immediate family member who had a debilitating illness and also to provide support to the remainder of the family.  On two occasions Alan’s application for a transfer was rejected by his employer, without identifying any reasons for the decision.

At the time of the complaint Alan was required to travel over three hours every Friday and Sunday in order to visit his family in the metropolitan area and return to the regional area where he was employed.  The travel was having a detrimental effect on Alan’s health and also affecting the other members of the family.

A conciliation conference was held, and Alan was offered a temporary contract in the metropolitan area for six months. His employer also agreed to assist him apply for positions in the metropolitan area.

2.6. Flexible workplace futures
The Commission receives a number of complaints and enquiries related to flexible work.  Many of these individuals tell us employers are reluctant to consider or accommodate flexible working arrangements, which may be needed by an employee because of caring responsibilities, disability, or age.

This project focusses on improving the availability and consistency of flexible work in the South Australian public sector.  Whilst South Australian public sector employees have entitlements to request and use flexible working arrangements, anecdotal evidence suggests that there is inconsistency in application across the sector. 

‘Flexible work’ can include any change to an employee’s pattern, place or hours of work.  In the long term, creating a more flexible, diverse and inclusive South Australian public sector workforce will generate productivity, increase workforce participation and improve workforce culture.

The Commission aims to raise awareness of the benefits of flexible work in terms of business outcomes, linked to Change@SouthAustralia, the Public Sector Renewal Program.  
The Commission has formed a working group of government agencies and a new Commissioner for Public Sector Employment guideline on flexible working arrangements is being developed.
The Commission will draw on the learning from the project to develop and deliver a training course and resources on managing flexible working arrangements for an audience from both the public and private sectors.
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2.7. Chiefs for Gender Equity

The Chiefs for Gender Equity (the Chiefs), is a small group of male Chief Executive Officers (CEO’s) and Managing Directors of prominent South Australian companies across key industry sectors (legal, finance, accounting, energy, mining and resources), brought together, with the aim of actively advancing gender equity across those sectors.

The membership of the Chiefs for Gender Equity group comprises of the following business leaders:

· Dr David Cruickshanks-Boyd, Regional Director, Parsons Brinckerhoff;
· Peter Gurd, State Manager, John Holland;
· Malcolm Jackman, CEO & Managing Director, Elders;
· Rex Jory, Journalist, The Advertiser;

· Stephen Ludlam, CEO & Managing Director, ASC Pty Ltd;
· David Martin, Partner, Finlaysons Lawyers;
· Nigel McBride, CEO, Business SA;
· Warren McCann, Commissioner for Public Sector Employment, Department of Premier and Cabinet;

· Christian Paech, General Counsel, Santos;

· Nick Reade, General Manager Small Business, ANZ Banking;
· Rob Stobbe, CEO, ETSA Utilities; and

· Con Tragakis, Managing Partner, Adelaide, KPMG.
To create a sustainable change that successfully increases the participation of women at the highest levels of industry, initiatives cannot just be aimed at women, but need to also enable men to drive and initiate change themselves within the organisations that they lead.

The group has been supported by the Sex Discrimination Commissioner, Liz Broderick through sharing the knowledge and experience of the Male Champions for Change progress.
On 5 October 2012, three of the group’s members sat on a panel at a Committee for Economic Development of Australia (CEDA) event, as part of their Women in Leadership series.  Speakers at the event included Malcolm Jackman, CEO, Elders Ltd and David Cruickshanks-Boyd, Regional Director, Parsons Brinckerhoff.  The discussion centred around the barriers to women reaching leadership positions and how they can be overcome.
The Chiefs continue to meet every six weeks to discuss strategies to actively advance gender equity across the key industry sectors.
2.8. Building partnerships 

The Commission regularly collaborates with government and non-government organisations in order to increase the impact of our work and reach a larger audience.
2.8.1. 
Disability Justice Plan

The Commission has also been part of the Disability Justice Plan Steering Committee, an interagency partnership formed to develop and implement a Disability Justice Plan based on the recommendations made in the report of the Social Inclusion Board - “Strong Voices”.  The Committee also takes on work done by an interagency partnership to address community concern about the lack of prosecutions initiated against alleged perpetrators of sexual assault of people with cognitive impairment. 
In March 2013, the Deputy Premier, the Honourable John Rau MP, launched the Disability Justice Plan consultation process.  Commission staff assisted with the facilitation of public meetings held in Mount Gambier, Port Augusta and two in the Adelaide metropolitan area.  The Minister for Disabilities, The Honourable Tony Piccolo MP, attended and opened the first consultation meeting in Mount Gambier, and the Disability Discrimination Commissioner, 
Mr Graeme Innes AM was in attendance at one of the metropolitan sessions.
Feedback and common themes from this process will be collated and made available by the Attorney-General’s Department to the public in 2013-14.

2.8.2. 
Statutory Authorities and Rights Protection Agencies

The Rights Protection and Statutory Authorities groups were formed with the objective of responding to the expectations of the community by providing accessible, coordinated and effective services in a cooperative manner intended to decrease duplication and red tape. 

During the year, the group explored ways to improve information provision and education to communities outside of Adelaide, and plans to undertake further work in Ceduna in the coming year.  
Case Study - Obtaining a home loan

(Alleged discrimination - disability)

Yvonne and her daughter, who has an intellectual disability, went to obtain a home loan.  Yvonne felt that the finance company did not collect all the relevant information about their finances.  She also felt that the finance company asked inappropriate questions about her daughter’s disability.

Yvonne lodged a complaint with the Commission alleging discrimination by the finance company on the grounds of disability.  A conciliation conference was held.

The finance company advised that Yvonne had notified them of potential capacity issues for her daughter.  The finance company needed to be assured that the daughter understood what was required.  Yvonne had stated that her daughter was unable to look after her finances without her assistance.

The finance company agreed to reconsider the loan application submitted by Yvonne and her daughter.  The daughter provided a letter from her doctor assessing her capacity, which satisfied the finance company.

The matter was unable to be satisfactorily resolved through conciliation and was therefore referred to the Tribunal.
2.9. Strengthening our community engagement 

In 2012-13, the Commission continued to focus on strengthening its links with key community organisations (including advocacy groups), in order to reach a broader section of the community and to build its strategic partnerships.  Over the past year, the Commissioner and Commission staff met with many organisations, learning more about their work with the community and the challenges experienced by their clients. These discussions have enabled the Commission to gain a better understanding about current emerging issues and areas of systemic discrimination and therefore better inform the work we do.
The aim of this work is also to inform local groups about our services, such as the availability of training as well as our complaints and conciliation process.

To date, our sessions with community organisations have resulted in many ongoing opportunities for joint work.  The Football United partnership is a joint Inclusion in Sport project with the Office for Recreation and Sport and a joint workshop with Carers SA. 

This year, the Commission has connected and re-connected with a range of community organisations such as:

· The Bhutanese Community;
· Muslim Women’s Association;
· Australian Refugee Association;
· Aboriginal Legal Rights Movement;
· Multicultural Aged Care;
· Autism SA;
· Disability and Advocacy Complaints Service of SA (DACSSA);
· Health Consumers Alliance;
· Mental Illness Fellowship of SA (MIFSA);
· Multicultural Youth SA (MYSA); and

· Survivors of Torture and Trauma Advice and Rehabilitation Service (STTARS). 
3. Complaints and enquiries
3.1
Enquiries


Statistical information on enquiries received
3.2  
Complaints received


Statistical information on complaints received

3.3 
Whistleblowers


Complaints received this year

3.4  
Complaint outcomes


Rates and trends

3.5 
Our service


Feedback from people making and responding to complaints
3.6
Equal Opportunity Tribunal


Referrals to the Tribunal and Tribunal outcomes
3.1. Enquiries

An enquiry is often a first step prior to a formal complaint being lodged in writing. It is a useful opportunity for information to be exchanged and options to be explored.

The Commission receives a large number of telephone and email enquiries from individuals who believe they have been the victims of discrimination.   It also receives enquiries from businesses seeking information about discrimination issues.
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In 2012-13, enquiries were most frequently about allegations of disability, race, sex discrimination and sexual harassment.

Twelve per cent of enquiries received in 2012-13 related to issues that the Commission could not assist with as they did not fall within the Equal Opportunity Act 1984 (SA). 
The number of enquiries received in 2012-13 (1,522) was similar to 2011-12 (1,554).  Over time, the number of telephone enquiries has declined as visits to the Equal Opportunity Commission website have increased and people are able to readily have access to the information they are looking for. 

For more information about our website statistics in 2012-13, see pages 46 and 47. 
3.1.1. Enquiries - types of discrimination (grounds)
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3.1.2. Enquiries - where discrimination is reported (areas)
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3.2. Complaints received

When people complain to the Commission, they must identify that an act of discrimination occurred for one of the reasons listed in the Equal Opportunity Act 1984 (SA).  A complainant must also identify that the discrimination occurred in an area of public life.

In 2012-13, 253 complaints were received.  This figure is close to the average of recent years of 274.  However it is a decrease on the number received in 2011-12 when 382 complaints were received.  Complaints received in 2012-13 appear to have returned to a level consistent with the average. 

The majority of complaints (approximately 50%) were received through the online complaint form, which is available on the website.
Some complaints include more than one ground of discrimination and the total number of grounds was 333.  Of these, disability and race, accounted for 32% and 19% respectively.

The majority of complaints received involved discrimination in the workplace. In 2012-13, over 52% of complaints lodged related to employment.  
The area of employment is extensive and covers recruitment, treatment during employment and termination of employment. 
Some types of discrimination, such as religion, political opinion, criminal record and trade union activity are only dealt with by Federal law.  Other types of discrimination are covered by both South Australian and Federal law.  Where a type of discrimination is covered by State and Federal law, complaints may be lodged with either the state or federal body, but not with both.

Where complaints fall outside of the Commission’s jurisdiction, the Commission refers people to other avenues that may be available to assist, including the Australian Human Rights Commission. 
Section 95A of the Equal Opportunity Act 1984 (SA), provides that the Commissioner may decline complaints in certain circumstances.  

As an alternative to lodging a complaint, last year the Commission piloted a new reporting tool, the Online Incident Report. The public can report an incident of discrimination they were affected by, whether they are a witness or the victim, and have the option to remain anonymous.
3.2.1. Complaints lodged 2012 - 2013
	
	Employment
	Goods & services
	Education
	Clubs
	Housing
	Total

	Disability
	42
	49
	8
	3
	6
	108

	Race
	29
	23
	7
	
	4
	63

	Victimisation
	26
	8
	3
	
	
	37

	Sexual harassment
	23
	4
	1
	1
	
	29

	Sex
	10
	11
	1
	1
	
	23

	Age
	10
	5
	1
	1
	
	17

	Caring responsibilities
	7
	5
	1
	2
	2
	17

	Whistle-blower
	10
	2
	1
	1
	
	14

	Association with a child
	
	3
	
	
	3
	6

	Sexuality
	1
	4
	
	
	
	5

	Identity of spouse or partner
	3
	1
	
	
	
	4

	Pregnancy
	2
	
	1
	
	
	3

	Aiding unlawful act
	
	2
	
	
	
	2

	Chosen gender
	1
	1
	
	
	
	2

	Marital status
	1
	1
	
	
	
	2

	Religious dress
	1
	
	
	
	
	1

	
	
	
	
	
	Total
	333*


*Please note that some complaints of discrimination are lodged under more than one area.
3.2.2. Complaints - types of discrimination (grounds)
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3.2.3. Complaints - where discrimination occurs (areas)
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3.3. Whistleblowers

The Whistleblowers Protection Act 1993 (SA) exists to facilitate the disclosure, in the public interest, of significant maladministration and waste in the public sector and corrupt or illegal conduct generally.  It does this by providing a disclosure process and legal protection for those who make disclosures.

The Whistleblowers Protection Act 1993 (SA) does not protect all disclosures of suspected misconduct, and not everyone who makes a disclosure is a whistleblower.  Only a disclosure of ‘public interest information’ is protected. This means a disclosure of illegal activity, an irregular and unauthorised use of public money, substantial mismanagement of public resources or conduct that causes a substantial risk to public health, safety or the environment. Alternatively, public interest information can be maladministration by a public officer in performing official functions.

A disclosure is only protected if it is made to someone to whom it is reasonable to make the disclosure, such as an appropriate authority.  
It is unlawful to treat the whistleblower less favourably because he or she has made a disclosure that is protected by the Whistleblowers Protection Act 1993 (SA).  This includes harm, intimidation, harassment, threats of reprisal or any other disadvantage.  If someone does this, the whistleblower can either sue the person for damages in the civil courts or can make a complaint of victimisation to the Commission.

Over the past year, the Commission received 14 complaints from people who believed that they were whistleblowers protected by the Whistleblowers Protection Act 1993 (SA) and who alleged victimisation after making disclosures. There have also been 15 enquiries received in regard to the whistleblowers legislation.  
One complaint has been withdrawn, one has been conciliated, four of the complaints have not been initiated as they did not demonstrate how the law had been contravened.  As at 30 June 2013, eight complaints were still being assessed.  

3.4. Complaint outcomes

The Commission has a legislative duty to endeavour to resolve complaints of discrimination through conciliation.  Over the past year 47% of complaints covered by the Equal Opportunity Act 1984 (SA) were resolved through conciliation. This is a slight increase (2%) when compared to the percentage of matters conciliated in 
2011-12. 
A Conciliation Officer’s role is to remain impartial and encourage the parties to reach an agreement during a conciliation conference. A variety of outcomes can be negotiated and form a confidential agreement.
In 2012-13, 46% of complaints settled with a financial component; this is a decrease of 6% compared to last year.  Two agreements were for amounts over $10,000. The average settlement amount was just over $2,000.
Financial compensation is not always large or the main part of an agreement.  
Misconceptions can arise where people responding to a complaint will be required to pay a large sum of money.  However, complainants often seek other responses such as a review of policies and procedures and/or the provision of training to create workplace change in practice and culture, and increase awareness of discrimination issues.
Another common element of agreements is an apology or an undertaking given to the complainant.  

This could include a business providing a reference for a former employee or a change to practice that led to the complaining. 
During the last financial year, 54% of conciliated outcomes involved the respondent making an apology to the complainant, undertaking training and/or reviewing their policies.
3.4.1. Percentage of complaints resolved through conciliation
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3.5. Our service

The Commission aims for the highest standard in the ways it communicates with people who make and respond to complaints.  It is crucial in resolving a complaint that the parties see the Commission as providing an impartial service.

As part of the Commission’s commitment to continuous improvement of services, complainants and respondents are asked to complete an evaluation form after complaints are finalised.  Broadly, the questions address four areas: communication of information, impartiality, timeliness and overall satisfaction.
A sample of responses follows:

“I really appreciate your reply to my enquiry.  It’s reassuring and a relief to know there are avenues such as this to express concerns and be given direction.

 THANK YOU for your guidance”
Complainant
“I thought the service from EOC was prompt and very efficient.  I thought the process was handled professionally and well explained.  I would highly recommend their service.”
Complainant

“My contact person was exemplary in their approach.”
Respondent

Of those who filled in evaluations, 96% of complainants and 93% of respondents agreed that they were well-informed throughout the process.  This includes the provision of fact sheets, general information and keeping parties up to date.  In addition, conciliation officers often spend time explaining complex discrimination issues to parties and answering queries about the process.

The majority of complainants (79%) and respondents (87%) were satisfied with the timeliness of the Commission’s service.  Also, 84% of complainants and 93% of respondents felt that the Commission remained neutral in the way their complaint was handled. 

In terms of overall satisfaction, 71% of complainants were satisfied with the outcome reached and the complaint handling process, and 89% of respondents indicated they were satisfied overall with the process.
3.5.1. Satisfaction rates - complainants and respondents
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3.5.2. Impartiality rates - complainants and respondents
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3.6. The Equal Opportunity Tribunal 
The Equal Opportunity Tribunal has two main roles under the Equal Opportunity Act 1984 (SA).  It hears complaints referred to it by the Equal Opportunity Commissioner and applications for exemptions. 
The Tribunal is a separate body from the Commission.  It comprises a Presiding Member, who is a District Court Judge, and two assessors, who are lay people chosen for their skills and experience.
During the 2012-13 period, the Tribunal handed down twelve decisions.  Details of those decisions and other complaints that have been referred to the Tribunal are set out in the following pages.
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3.7. Exemptions from the Act

The Equal Opportunity Act 1984 (SA) (‘the Act’) provides a way for organisations to apply to the Equal Opportunity Tribunal for a temporary exemption from the Act.  The Tribunal can order an exemption of up to three years, and an organisation can lawfully discriminate according to the conditions of the exemption.

The Tribunal granted two extensions to existing exemptions as detailed below:

3.7.1. Pembroke School Incorporated
Pembroke School Incorporated applied for a renewal of an exemption from s37 (discrimination by educational authorities) of the Act to permit it to favour girls or boys in respect of applications for enrolment at all year levels from its Early Learning Centre to Year 7, inclusive, for the purpose of obtaining gender balance in each year.
The Tribunal granted the exemption for a period of three years.

http://www.austlii.edu.au/au/cases/sa/SAEOT/2012/4.html
3.7.2. 
Bowls SA Incorporated
Bowls SA Incorporated applied for a renewal of an exemption from s35(1)(b) and s39(1)(b)(c) and (d) of the Act, to enable it to continue to organise and conduct single gender lawn bowl competitions.  The previous exemption operated until 30 June 2012.  The purpose of the previous exemption was to enable Bowls SA to continue to organise and conduct single gender lawn bowls competitions without breaching the Act.
The Tribunal granted the exemption for a further two years.

http://www.austlii.edu.au/au/cases/sa/SAEOT/2012/4.html
3.8. Complaints referred to the Tribunal 
If parties fail to reach agreement through the Commission’s conciliation process, the Commissioner can either decline a complaint or refer it to the Tribunal.  If the Commissioner refers a complaint to the Tribunal, the complainant can ask the Commissioner to provide them with legal assistance.  The Commissioner can then decide whether or not to fund legal assistance for the complainant. Criteria to make that assessment are set out in the Act.
3.8.1. 
Cases referred to the Tribunal with full or partial assistance

If legal assistance is provided, the Commissioner can opt to partially fund a complaint. Situations where this may occur include where the

Commissioner receives advice that the complaint is unlikely to be successful. 
Of the complaints referred in 2012-13, five were partially or fully funded.


Halimee -v- Seaside Salon  
- Pregnancy
As at 30 June 2013, parties were awaiting a further hearing before the Tribunal. 
Downes -v- SA Police
- Disability
As at 30 June 2013, the complaint had yet to be heard.  
Rice -v- National Centre for Vocational Education Research Ltd
- Whistleblower
As at 30 June 2013, parties were preparing for hearing.  
Vaitinadan -v- Pillai 

- Sexual harassment

As at 30 June 2013, parties were awaiting the Tribunal outcome.
Bakarich-Christie -v- Clipsal Australia Pty Ltd 

- Disability and pregnancy
Awaiting preliminary hearing scheduled in the new financial year.

3.8.2. Cases referred to the Tribunal without assistance

If the Commissioner declines the complaint, the complainant has a right under the Act to take their complaint to the Tribunal.  In these cases, they do not receive financial assistance from the Commissioner. 
In 2012-13, 58 complaints that went to the Tribunal (including 13 lodged by one applicant) were not funded by the Commission.

As at 30 June 2013, the following “unfunded” complaints were either waiting to be heard, or awaiting an outcome:

Mackay -v- Department for Education and Child Development

 - Age
Ballard -v- Department for Education and Child Development 

- Age
Richards -v- Department for Correctional Services
- Chosen Gender

Williams -v- Independent Pub Group t/a Brahma Lodge Hotel

- Chosen Gender

Tassone -v- Department for Correctional Services

- Sexual harassment & sexuality/homosexuality

Zerk -v- Australian Food & Beverage Group t/a Chateau Tanunda

- Pregnancy
Hamah-Ameen -v- ABC International Translating & Interpreting Services

- Race

Spyrou -v- Department for Health & Ageing

- Caring responsibilities

Chant -v- Northern Adelaide Local Health Network (Lyell McEwin Hospital)

- Disability & caring responsibilities

Doman -v- Bedford Industries 
(2 separate complaints)
- Victimisation

Doman -v- Johnson

- Sexual harassment & victimisation

McCann -v- Nova Concepts Australia Pty Ltd

- Caring responsibilities

Rice -v- Karmel

- Victimisation

Doman -v- Uniting Care Wesley

- Victimisation & disability

Keelan -v- Singla

- Sex & sexual harassment

Keelan -v- H & R Block Ltd

- Sex & sexual harassment

Jackson -v- Homestart Finance 
(2 separate complaints)
- Disability

Kossiedowski -v- Salisbury East Seven Days Convenience Store

- Sexual harassment

Kossiedowski -v- Parvinder

- Sexual harassment

Ttikirou -v- TAFE SA

- Disability
3.8.3. Tribunal outcomes

Bailey -v- Central Adelaide Local Health Network 

- Disability and chosen gender

Matter withdrawn by complainant.
Walker -v- Aboriginal Family Support Services

- Marital status & identity of spouse

Matter withdrawn by complainant.
Walker -v- The Jewellery Group Pty Ltd

- Sexual harassment, sex, victimisation

Matter withdrawn by complainant
Whitworth-Beckman -v- K & B’s Nominees Pty Ltd

- Disability

Non-attendance at Tribunal.  Matter dismissed.
Khatri -v- Cooperative Taxi Cabs Society Ltd (t/a Adelaide Access Taxis)

- Race
Resolved by the parties following a preliminary hearing.

Manolas -v- Employers Mutual Ltd

- Disability
Discontinued.  Settlement agreement signed by parties.
Kirsch -v- QFM Production Pty Ltd
- Identity of spouse/partner
No appearance by complainant.  Application withdrawn.
Johns -v- Adam Internet Pty Ltd

- Disability

Withdrawn prior to hearing.
Vargas -v- Student Rooms Pty Ltd

- Caring responsibilities

Discontinued.
Rana -v- State Ombudsman

- Disability

Rana -v- State Ombudsman

- Disability & race

Rana -v- State Ombudsman

- Disability, age & race
The three Rana v State Ombudsman applications listed above were dismissed by the Tribunal pursuant to Rule 10(3)(ii) of the Equal Opportunity Tribunal Rules 1998.
Cavuoto -v- Rand Transport Pty Ltd

- Race & sexual harassment
Discontinued.

Dorizzi -v- SA Police

- Disability
Discontinued.

Shah -v- Balfours Bakery

- Religious dress

Shah -v- Excel Recruitment

- Religious dress

Both of the above complaints were withdrawn following confidential resolution.
Coleman -v- Department of Treasury & Finance

- Race and victimisation.
Non-attendance at Tribunal.  Matter dismissed.
Bowles -v- Kent Engineering

- Sex & sexual harassment
Matter withdrawn by complainant at hearing as parties had reached an agreement.

Francis - 13 complaints

- Disability & race

All 13 complaints were dismissed by the Tribunal pursuant to s96(2)(b) of the Act, because they failed to disclose an arguable case under the Act and had no prospect of success.
Further details are available at:
http://www.austlii.edu.au/au/cases/sa/SAEOT/2013/1.html 
and
http://www.austlii.edu.au/au/cases/sa/SAEOT/2013/2.html
3.8.4. Tribunal Decisions in 2012-2013
Reilly -v- The Commonwealth

- Race

The Tribunal found that the Act does not provide a clear intention that it is intended to apply to the Commonwealth.  On the contrary, it contains clear indications that it is intended only to bind the Crown of South Australia.

The applicant’s claim was dismissed.

Read the full judgment at:

http://www.austlii.edu.au/au/cases/sa/SAEOT/2013/4.html
Rodgers -v- Department of Treasury & Finance

- Sexual harassment & victimisation

The complainant alleged sexual harassment by fellow employees in 2003-2004 and victimisation thereafter from 2004-2010.

The respondent applied for an order dismissing the complaint.

The Tribunal found that the complainant commenced maternity leave from the Department on 21 February 2011.  There were no (and nor could there have been) any unlawful acts, in contravention of the Act, after that date.  The complaint needed to be lodged within 12 months of that date.  Accordingly, it is out of time.

The respondent succeeded in its application.

Read the full judgment at:

http://www.austlii.edu.au/au/cases/sa/SAEOT/2013/8.html
Nungirayi -v- Commissioner for Equal Opportunity & Anor 

 – Review of decision made by the Commissioner for Equal Opportunity

Mr Nungirayi did not agree with the Commissioner’s decision, which he was notified about on 16 July 2012, to not extend the time for him to lodge his complaint.  
Mr Nungirayi appealed the decision to the Tribunal.

The Tribunal found that in relation to the application to extend the time within which to appeal, the application was 14 months out of time.  
Mr Nungirayi did not provide good reason why the complaint was not made within the stipulated time period within the meaning of s93(2a)(a).  The Tribunal did not consider that Mr Nungirayi had any prospect of success in his complaint under the Act. In all of the circumstances, it declined to extend the time for the lodging of the complaint.  The Commissioner’s decision was confirmed.

Read the full judgement at:

http://www.austlii.edu.au/au/cases/sa/SAEOT/2013/9.html
The following cases were referred to the Tribunal in 2011-12 but did not reach an outcome in that period.
Yaghoubi -v- Fedayee & Ors

- Sexual harassment & victimisation

The complainant alleged that, between January and June 2009, she was sexually harassed and victimised by the respondents.

The Tribunal found that no basis had been established on the evidence for an allegation of sexual discrimination pursuant to s29 of the Act.  The Tribunal also found that there was no factual basis at all for the allegation of victimisation under the Act.
Read the full judgment at:

http://www.austlii.edu.au/au/cases/sa/SAEOT/2013/3.html
Somasundarum -v- Adelaide Health Service 
- Race
The complainant alleged that he was discriminated against unlawfully by the respondent on the grounds of race, in respect of the terms and conditions of his employment, namely his salary, contrary to s52(2) of the Act.  The complainant claimed indirect discrimination.
The Tribunal had, at the request of the parties, responded to a series of preliminary questions regarding time limits.  It found that the Tribunal had no jurisdiction to consider whether a complaint was out of time. 
Read the full judgment at: http://www.austlii.edu.au/au/cases/sa/SAEOT/2012/3.html
Mian -v- University of Adelaide

- Disability

The complainant alleged that the University of Adelaide discriminated against him on the grounds of disability contrary to the Act.  He asserted that the University caused his academic progress to be unsatisfactory because he was wrongfully excluded from a course and he was given an inadequate level of support for a person with his disability.
The Tribunal found that the University, over many years, went to exhaustive lengths to assist him. 

The Tribunal found that the complainant was unable to establish any discrimination within the meaning of the Equal Opportunity Act 1984 against him by the University.  
Read the full judgment at:
http://www.austlii.edu.au/au/cases/sa/SAEOT/2013/6.html
Le Raye -v- Dept of Further Education, Employment, Science & Technology

- Victimisation

The complainant alleged acts of victimisation under the Whistleblowers Protection Act 1993 in 2008-2009 and again in 2011.  
The Tribunal found that, with respect to acts of alleged victimisation in 2008-2009 against the complainant, the complaint was out of time.  
The 2011 acts do not form part of a series of acts of victimisation such as would permit the complainant to rely upon acts (in 2008-2009) which are otherwise out of time.  The complaint insofar as it relies upon acts (in 2011) within time is lacking in substance.  
The complaint was dismissed.
Read the full judgment at: http://www.austlii.edu.au/au/cases/sa/SAEOT/2013/7.html
Bailey -v- Central Adelaide Local Health Network

- Chosen gender & disability

The matter was withdrawn by the complainant.
Ramstrom -v- Courts Administration Authority & Baldino

 – Sexual Harassment

An interlocutory application was made on behalf of the Courts Administration Authority (CAA) for the dismissal of the complainant’s claim against it.

It was submitted that the Chief Magistrate has the power conferred by the Magistrates Act 1983 to assert control over Mr Baldino in an administrative sense, but CAA has no such power, and in no sense was Mr Baldino ever acting as the agent of CAA.
Counsel for the complainant asserted that the relationship of employer and employee between CAA and the complainant gave rise to a non-delegable duty on the part of CAA to take reasonable care for the safety of the complainant.
The application against CAA was dismissed.  
Read the full judgment at:
http://www.austlii.edu.au/au/cases/sa/SAEOT/2012/2.html
NB:  Awaiting further Tribunal outcome 
Moore  -v- Slondia Nominees

 – Sex

Ms Moore lodged a complaint against Slondia Nominees Pty Ltd, her former employer.  Her complaint was about discrimination on the basis of sex in an employer / employee relationship contrary to the Act.  
The Tribunal awarded compensation to Ms Moore in the amount of $6,200.
Read the full judgment at http://www.austlii.edu.au/au/cases/sa/SAEOT/2013/5.html
4. Programs

4.1
Education and training
4.2
E-courses
4.3
New training courses offered in 2012-2013
4.3
The top 20 hits of 2012-13
4.1. Training and Community Education
The Commission provides various education and training services.  Services include training courses for:

· the general public;

· customised training for organisations and workplaces; and
· education and information sessions for the community. 
Training courses for the general public
A number of training courses and workshops are offered by the Commission throughout the year. Information about each of these courses is available on the Commission’s website under ‘current training courses.’ Training is held at the Commission’s office in Adelaide’s central business district.  Training for contact officers, and sessions on effectively managing workplace issues, are the most popular public courses. 
Training for organisations and workplaces
Customised training for a range of organisations, tailored for individual workplaces are also available. Commission training officers work closely with organisations to ensure their program is relevant and effective. The Commission offers training for:

· individuals or groups;

· for managers; and/or
· on specific topics.
Training often includes reviewing workplace policies and procedures, developing an equal opportunity plan, completing an assessment of the workplace culture and supporting organisations to conduct their own trainings in the future. 
The Commission also offers e-Learning training programs to better suit the demands of the modern workforce.
Information for the community
The Commission presents information to the community regarding their rights through community education sessions, such as through TAFE’s interlink program for new arrivals, the Football United partnership and through its work with Culturally and Linguistically Diverse (CALD) communities (such as the Bhutanese community and the Muslim Women’s Association).  Commission staff are also regular guests on Radio Adelaide and Coast FM discussing current issues of discrimination.
The training programs continue to be very well received, generating positive feedback from attendees. In 2012-13, around 85% of attendees rated the courses as being of excellent or very good quality, and around 90% said they would recommend the training to others.

4.2. e-Courses and Other New Training Workshops

The Commission provides customised training to organisations in two ways - firstly, through face to face training and secondly through online training.

In 2012-13, the Commission’s Equal Opportunity Induction e-Course was purchased by a range of organisations including:

· Burnside Hospital;
· Air Liquide; and
· Cavpower.
The Commission also added the Age Matters e-Course to its range of online training options.

The Commission continues to build the capacity of organisations to manage their own training requirements by working collaboratively with organisations to deliver new products such as e-courses and Equal Opportunity Training Toolkits for employers.
The Commission developed and introduced two new training workshops in 2012-13.  The first was a session for managers and supervisors “Online or Out of Line - Managing Social Media in the Workplace”. The second was a tailored course for two different organisations around transgender employees, in particular transitioning in the workplace. Both courses will continue to be offered due to the positive feedback received. 
4.3. The top 20 hits of 2012-13
The Commission websites (Equal Opportunity Commission (EOC) and EO 4 Schools) remain popular.  The websites were visited more than 242,000 times over the reporting period – over 600 times a day.

There were over 35,000 visits to the EO 4 schools website and over 205,000 visits to the EOC website.  Many people come to the sites, in particular the EOC website, for case studies and examples, as well as policies and procedures. 
	Top 20 downloaded files


	1
	Equal opportunity and you booklet
	11
	EO 4 Schools Work Experience Quiz certificate

	2
	Equal opportunity at work booklet
	12
	Making a complaint fact sheet

	3
	Sample code of conduct
	13
	Crossing the Line – training video

	4
	Annual report 2011-12
	14
	Chosen gender discrimination fact sheet

	5
	What changed in 2009 fact sheet
	15
	Pre-employment medicals fact sheet

	6
	Annual report 2010-11
	16
	Victimisation fact sheet

	7
	What is discrimination fact sheet
	17
	EO Schools Quiz level 2

	8
	Exceptions to the rules fact sheet
	18
	Going to the EO Tribunal fact sheet 

	9
	EO 4 Schools Work Experience Quiz 
	19
	EO 4 Schools Quiz level 2 certificate

	10
	Race discrimination fact sheet
	20
	Sexual harassment fact sheet


The website statistics in 2012-13 once again confirm the value of the Commission’s websites for both individuals who may be considering lodging a complaint, and for businesses that need to be aware of their obligations.
	Top 20 most visited pages


	1
	Cultural differences in the workplace
	11
	EO 4 schools

	2
	What is discrimination?
	12
	Discrimination laws in South Australia

	3
	South Australian laws - Equal Opportunity Act
	13
	Frequently asked questions

	4
	EO and you - discrimination laws
	14
	Contact us

	5
	EO and you - types of discrimination
	15
	EO and you

	6
	EO and you - dress codes in the workplace
	16
	When is discrimination against the law?

	7
	Employer toolkit - small business policies and procedures
	17
	Australian laws - Human Rights and Equal Opportunity Commission Act

	8
	Employer toolkit - developing a complaint procedure
	18
	EO for business

	9
	Shops and services toolkit - developing your customer complaint policy
	19
	EO for business - dealing with customer complaints

	10
	EO and you - making a complaint
	20
	EO 4 schools - activities and videos/quizzes


Cultural differences in the workplace and ‘what is discrimination’ remain the top two most visited pages on the Equal Opportunity Commission website.   In comparison with last year’s statistics, information on dress codes in the workplace has moved up six places and frequently asked questions now appears in the top 20. 
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